SERVED:  June 11, 1992
NTSB Order No. EA-3583

UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D. C.
on the 26th day of May, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator, _
Federal Aviation Adm nistration,

Conpl ai nant,
v mcket SE- 9472
JAMES E. HAM LTON
Respondent .

ORDER DENYI NG RECONSI DERATI ON

Respondent has filed a petition seeking rehearing,
reconsideration, or nodification of NTSB Order EA-3496, served
February 26, 1992, In that order, we affirmed the |aw judge's
determnation that respondent had violated 14 C. F. R 91. 105(d) (I)
inlanding an aircraft at an airport under |FR conditions, when
access was controlled and ?round visibility less than 3 statute
mles. Respondent's appeal was dism ssed as untinely. W
granted the Adm nistrator's appeal and nodified the initial

ecision to reinstate a violation of 14 CF. R 91.9. A 15-day
suspensi on was i nposed.

Upon review of respondent's petition and the Admnistrator's
reply I n 0ﬁp05|t|0n, and for the reasons set forth below, we
conclude that the petition neither establishes error in our
original decision nor otherw se presents any valid basis for
reconsidering either the findings or the sanction inposed. There

‘The petition offers no discussion to support the titled
request for rehearing, and we will not consider it further

'.e.. Instrument Flight Rules.
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are, however, a nunber of matters that warrant comment.

~ First, noting that respondent’s apPeaI from the [ aw judge's
decision was rejected as untinely, and therefore not considered,
the Adm nistrator argues that respondent may not now contest
aspects of the Board's decision that he did not raise in his
earlier appeal of the law judge's decision. In fact, the bar

oes considerably farther. In Admnistrator v. lanbert, 4 NTSB
373_(1984?, respondent failed to file a brief in opposition to
the initial decision and, as a result, his appeal was dism ssed
In his petition for reconsideration, respondent advanced
argunents on the merits, rather than challenging the Board's
dismssal of his appeal. W held that he could not use a

etition for reconsideration to raise challenges that should have
een, but were not, nade on appeal.

Al though in that case argunents were not regarded as having
been raised because respondent failed to perfect his appeal b
filing a brief, the same result applies here, where the appea
was not perfected because the brief was late. Any challenge from
respondent is therefore limted to the propriety of our decision
to reject his earlier appeal.

Second, in his petition, filed March 23, 1992, respondent
I ndi cated the existence of new evidence regarding operation of
the airport’s rotatln? beacon, and stated that an affidavit had
been prepared and would be submtted as soon as the signature was
obtained. Followup calls fromthe Board failed to produce the
affidavit. Finally, almst 1 nonth [ater, on April 20th,
respondent nodified his petition, noting that the prom sed new
evi dence was based on a misuderstanding. He proceeded to
provide alternative discussion on the subject.

“Respondent neither sought nor obtained an extension of tine
to file either the affidavit or the substitute discussion. W
strongly caution counsel for respondent that the Board adheres

. ‘Respondent appears to seek reconsideration of this holding
in 1 5 of the petition, yet the discussion fails to present
adequate facts on which to find that the delay in filing should
be excused for good cause (the applicable standard). An attorney
representing an airnman before the Board is responsible for the
ﬂroper.perfornance of all matters related to the preservation of
is client's rights, whether they are performed personally or
del egated to others subject to his oversight. Admnistrator v.
Matt hews, 5 NTSB 1526, 1527 (1986).




strictly to its rules of procedure,® Were we to reviewthe
petition on the merits, we agree with the Admnistrator Ehat t he
substitute § 3 filed April 20th would not be considered.

ACCORDI N&Y, |IT IS ORDERED THAT:

1. Respondent's filing dated April 20, 1992 is rejected.
2, Respondent's petition is denied.

COUGHLI N, Acting Chairnman, LAUBER, KOLSTAD, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the
above order.

‘See Administrator v. Hooper, NTSB Order EA-2781 (1988). W
note also respondent’s unsupported and unwarranted comment ,
(Petition at 4) that, although the Board dism ssed his appeal, it
nevert hel ess read and considered it.

°And even if we considered the merits, respondent offers
nothing to convince us that our prior decision should be
reconsi dered. Contrary to his suggestion, we did not rely on the
| ack of a working radio in finding a violation of 8§ 91.%¢r
Moreover, potential endangernment was established. ~See NISB Order
EA-3496 at 4 and fn. 6. espondent’'s other comments regarding
the inport of the rotating beacon sinply reflect a view that was
not accepted by us or by the law judge. = They do not underm ne
our findings, Wwhich are supported by the record as nade.
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